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1 Introduction 

History shows that the US Supreme Court does depart from precedent when  
overruling previous cases. If then, deference to precedent is the mechanism by which to 
ensure that the Court is not “bypassing Stare Decisis for the purpose of successfully 
writing the Justices’ policy preferences into law,”1 how then do the justices assert their 
preferential outcome while maintaining institutional legitimacy? How are opinions of 
overturning cases crafted so that a language of stare decisis permeates, but desired 
conclusions are attained? 
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Part 2 analyses the prevalent scholastic approach to stare decisis and, looks at the 

extent to which the justices adhere to the doctrine of stare decisis in lieu of their personal 
policy preferences. Part 3 argues that the justices do make law, but in order to maintain 
institutional legitimacy they shroud their decisions in the language of interpretation. In 
order for a ruling to be seen as effective and forceful a justice must incorporate 
precedent, which acts as an external buttress to their decisions. This section will present a 
structured model adhered to by the justices when seeking to overturn precedent.  
Parts 4–6, will examine the applicability of this model. 

This article utilises a case-style analysis, looking at three landmark decisions that 
have impacted US jurisprudence – Gideon v. Wainwright,2 Lawrence v. Texas,3 and 
Citizens United v. F.E.C.4 Looking at the linguistic features of those Supreme Court 
decisions through the prism of a highly structured schema will expose the necessary 
actions to overrule cases. In other words, when advancing a policy preference in 
opposition to already established precedent what linguistic techniques and phenomena  
do the justices use in order to maintain the guise of deference to precedent, while 
simultaneously achieving their preferred outcome? By viewing the act of ruling as a 
performative proclamation,5 the specifics of language become the primary instrument 
through which the justices can overturn precedent, while sustaining judicial efficacy.6 

Scholars and judges have view the constraint of stare decisis to be more formidable in 
statutory review than in cases regarding constitutional adjudication.7 Though judges see 
statutory interpretation to place a considerable constraint on their decisions to depart 
from precedent, the action of overturning constitutional decisions is no less formidable. 
Judges are not free to assert their preferences without taking a systematic approach. The 
sample set is far from exhaustive. There are many other cases that could have been 
selected and should still be scrutinised. However, these cases effectively and efficiently 
highlight the tactics necessary to overturn precedent, positing that this schema is 
applicable to all constitutional decisions rendered by the Supreme Court. 

2 How scholars view stare decisis 

The importance of stare decisis (literally let the decision stand) in influencing Supreme 
Court Justices is an area of much debate. Legal scholars and political scientists actively 
engaged in judicial politics all would assert different theories to explain the influence of 
precedent on the decisions of judges and justices.8 Law students are expected to read and 
dissect judicial decisions to understand the application of the law, lawyers use previously 
decided cases in their briefs and arguments, and jurists of all levels cite cases in their 
decisions as justification,9 all leading to a conclusion that precedent in some form is 
important for the functioning of a legal system. As asserted by Justice Benjamin Cardozo 
“adherence to precedent must then be the rule rather than the exception if litigants are to 
have faith in the even-handed administration of justice.”10 This may be true of lower 
court judges’ respect for superior court decisions, yet it is questionable as to the 
importance of stare decisis on the decisions of Supreme Court Justices.11 

Under an attitudinal model approach, it is assumed that the individual justices have 
policy preferences and will adjudicate cases in conformity with desired outcomes.12 The 
US Supreme Court is organised in such a way as to allow the justices “to base their 
decisions solely upon personal policy preferences,”13 where the disposition of any given 
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justice in conjunction with their normative perspective on policy direction is of 
paramount importance. Judges are not robots, thus appellate adjudication is not a 
quantitative science and to suggest such is substantially indefensible.14 In their work 
Crafting Law on the Supreme Court, Maltzman, Spriggs, and Wahlbeck15 convincingly 
show that a mechanical jurisprudence approach is flawed. The justices are strategic actors 
seeking to achieve personal policy preferences, but due to both institutional constraint, as 
well as existing in an interdependent forum, “outcomes on the Supreme Court depend on 
forging a majority coalition that for most cases... final Court opinions will be the product 
of a collaborative process…”16 Adherence to one model would prove detrimental in 
looking to adequately account for the myriad of factors contributing to judicial 
decisions.17 Therefore, to best assess the extent to which justices pay deference to stare 
decisis when looking to change policy, all judicial actions will be viewed through a 
threefold lens – that of attitudinal, strategic and institutional models. 

Unlike the presidency or the legislature, which possess tangible sources of power – 
the legislature being the national bursar,18 and the executive commanding the armed 
forces19 – the judiciary, alternatively, exercises its power through the use of the pen. 
Comparatively, the pen seems weak when matched against the sword and the purse. In 
order to combat this inequality the Court crafts for itself institutional legitimacy through 
the fiction that the justices interpret, rather than construct law, “although every court 
makes law in a few of its cases, judges must always deny that they make law.”20 The law 
must be rooted in steadfast reasoning, and anchored to earlier decisions allowing for 
predictability. For if the justices were to assess each case anew and consistently supplant 
established norms with their own judicial preferences there would be little pretext for 
“accept[ing] the decisions of the Court as the governing framework for our society.”21 

Institutional legitimacy is paramount in the Court’s dealings with other branches of 
government, however the source of this legitimacy is what is under scrutiny. Precedent 
serves as one legitimating factor. The purpose of precedent:  

“Is to urge judges to refrain from the usurpation and exercise of powers which, 
under the established law, do not belong to them or, as it is otherwise 
frequently expressed in legal terminology, to insure that our governments (both 
federal and state) shall be ‘governments of law rather than governments of 
men’.”22 

Justices can proceed by shrouding their decisions behind precedent, so that it acts as a 
buttress for their reasoning and situates their choices on an equal footing with those who 
have occupied the bench before them.23 The adherence to judicial constraint, whether 
external or self-imposed, is important in reaffirming the Court’s power, thus creating 
renewed acceptance of its decisions. By constructing the appearance of restraint, 
members of the Supreme Court are able to successfully “move away from the fiction of 
interpretation and into the act of creation,”24 while maintaining the façade that they have 
acted as elucidator of law. Jeffery Mondak contends that, “legitimacy is best viewed not 
merely as public agreement with a decision but as public acceptance of the authoritative 
basis of a ruling,”25 through carefully selected language and reliance on the words of 
predecessors, the justices attempt to suggest that they have eschewed crafting law from 
whole-cloth. Instead, they strategically use the rationalisation of others to bolster their 
own reasoning, thereby creating an ‘authoritative basis’ for their decisions. 

Precedent provides a foundation from which an opinion derives legitimacy. The 
lapsing of time gives an air of authority, turning something – which at its inception was 
considered questionable – into a “seemingly immutable source of external authority.”26 
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By relying on previously decided cases, the author lends legitimacy not just to himself, 
but to the Court as an institution, making it more likely that others will accept and 
comply with its decisions and policies.27 

Justices of the Supreme Court adhere to a doctrine of stare decisis, seeing it as the 
basis for their legitimacy. Individual personalities, and personal whims are checked 
against an adherence to established norms.28 This notion suggests that, “on account of 
this [stare decisis] justices use the rules that are established by previous court cases as the 
basis for their subsequent judicial decisions.”29 

3 Judicially-made law 

Ninety-nine cases out of a hundred, judges are not seeking to make law, but simply to 
apply the law to the facts before them.30 The justices, in their opinions, spend a great deal 
of time recounting the facts of a case and considering how best to use the law to 
adjudicate the case. Further, from 1789 until the conclusion of the 2004 term, the Court 
overruled outright 208 previously established precedents,31 which when compared with 
the overall number of cases decided throughout the history of the Supreme Court, 
comprise less than 1%. The Court has deemed precedent as an important factor, allowing 
for predictability and curbing caprice; “the judicial system requires that the rule of law be 
above the whims of the individual personalities who happen to occupy positions on the 
Supreme Court at any given time.”32 

Still, the justices are individual actors who are subject to all the faculties that are 
human. To opine that the justices approach each case as tabulae rasae, looking to align 
facts with legal scope in hopes of matching precedent with case, rendering 
mathematically accurate results is myopic. If judicial decision-making were so calculable 
then society should expect to consistently see nine harmonious votes. Yet, the annuls of 
US legal doctrine are replete with decisions that are affirmed with the smallest of 
margins. Further, the Court does overturn cases which it deems outdated or no longer 
reflective of societal values, indicating that mistakes are possible. Yet to overrule without 
a firm basis in established law would undermine the Court integrity and remove 
predictability from the law. 

Legitimacy is important as far as the Court’s capacity to ensure that its decisions will 
be considered authoritative by the other branches of government and society. However, 
justices need not simply influence those outside the Court, but must be conscious of 
intra-Court legitimacy. Though an author may have the support of a majority to announce 
his decision as law, the composition of the Court may change, bringing new members, all 
keenly aware of the words of Justice William O. Douglas:  

“A judge looking at a constitutional decision may have compulsions to revere 
past history and accept what was once written. But he remembers above all else 
that it is the Constitution which he swore to support and defend, not the gloss 
which his predecessors may have put on it. So he comes to formulate his own 
views, rejecting some earlier ones as false and embracing others. He cannot do 
otherwise unless he lets men long dead and unaware of the problems of the age 
in which he lives do his thinking for him.”33 

Stare decisis may add a constraint factor to the breadth of any given opinion, however 
personal policy is paramount, and a member of the Court may look to advance their own 
punctilios, often at the expense of tradition. 
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As participants in a ‘collegial game’, justices find themselves jousting with their 
colleagues, strategically negotiating to achieve preferred personal outcomes. They do not 
“merely seek to establish legal policy consistent with their policy preferences; instead, 
they endeavor to create legal rules that are both consistent with their preferences and that 
actually influence legal and political outcomes in the intended manner.”34 Policies  
that reflect a justice’s preferences are of little consequence if they are ignored by  
the other branches of government. Thus, an appeal to the doctrine of stare decisis grants 
both justification and gravitas to decisions by linking them to already realised rules of 
law.35 

Institutional legitimacy is a concern for the justices when interpreting precedent. 
When making the decision to overrule, an opinion need not just garner the support of a 
majority of the Court, but must present itself in a way to engender acceptance by society. 
A decision to overrule is not a theoretical abstraction as conducted in law schools; it has 
practical applications on the rules that govern citizens of the USA. Reversing precedent 
is the most pronounced form of judicial influence, thus the decision to overturn  
should not be a hasty one. Judge Wallace believes; “a judge should consider overturning 
a prior decision only when the decision is clearly wrong, has significant effects,  
and would otherwise be difficult to remedy.”36 Yet, to claim “the decision is clearly 
wrong”37 yields fertile grounds for undermining judicial legitimacy. Deciding “whether  
a precedent is seen as clearly wrong is often a function of the judge’s self-confidence 
more than of any objective fact.”38 Judicial decision-making does not exist in a vacuum; 
the Court cultivates an aura of authority by “making legally principled decisions  
under circumstances in which their principled character is sufficiently plausible to  
be accepted by the Nation”39 Therefore, to ensure authority and plausibility, the “justices 
have an incentive to include a discussion of precedent in an opinion,”40 allowing them to 
acceptably “reshape an existing legal rule and thus impact legal or political outcomes.”41 

The act of overruling is a delicate process. When a court makes the decision to undo 
the actions of their predecessors, they open themselves up to the possibility that they may 
be subject to that same scrutiny.42 Despite this, judges do overrule since a blind 
adherence to the doctrine of stare decisis is not always appropriate or sound judgment.43 
As penned by Justice Oliver Wendell Holmes 

“It is revolting to have no better reasons for a rule of law than that so it was 
laid down in the time of Henry IV. It is still more revolting if the ground upon 
which it was laid down have vanished long since, and the rule simply persists 
from blind limitation of the past.”44 

It would be expected when overturning prior decisions that persuasive reasoning would 
be paramount. However, in addition to the use of persuasive reasoning, the justices 
appeal to dissenting opinions (should they exist) as justification for breaking from 
established law.45 

The act of overturning previous cases forces the justices to sheds the guise of 
interpreting law and transitions them into crafters of law.46 To maintain legitimacy and 
acceptance by others of their decisions, “a Justice must consider whether to incorporate 
relevant precedents and, if incorporated, how to interpret or treat those precedents.”47 
Therefore, in order to overturn while “persuad[ing] the people that the decisions they 
make have principles justification, Justices often rely on the doctrine of stare decisis.”48 
The justices will create the perception that they have shed erroneous decisions for a more 
principled one, which has justifiable foundations in precedent. 
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When choosing to depart from precedent the justices “are deprived of a justification 

that would automatically lend legitimacy”49 to their decisions. By overruling, the Court 
erodes the very factor that grants its legitimacy, namely the concept of interpreting law. 
Justices of the Supreme Court, therefore, look to maintain the guise that they are simply 
interpreting law and not creating it. To make law is to usurp a Constitutional charge 
granted to the legislative branch of the government. Yet, to perpetuate “the constative 
fallacy of pretending to interpret, not create law, as well as the constative fallacy of 
overruling while pretending not to rule,”50 the Court asserts that they have not made law, 
they simply have expounded its meaning. The challenge becomes how to sustain the 
fiction that they have not legislated, while overturning established precedent. To achieve 
this, the Court will appeal to three necessary tactics: 

1 the dismissal of the overruled case 

2 the invocation of precedent 

3 appeal to morals and norms of society. 

4 Gideon v. Wainwright 

Gideon v. Wainwright51 will begin this formal analysis of the linguistics of overturning 
precedent. Petitioner, Clarence Gideon, was charged in Florida state court with breaking 
and entering into a pool-hall with the intent to commit a misdemeanor. Under Florida 
law, such an act is considered to be a felony. Appearing in court Gideon requested that 
counsel be appointed to represent him. The presiding judge then informed him: 

“Mr. Gideon, I am sorry, but I cannot appoint Counsel to represent you in this 
case. Under the laws of the State of Florida, the only time the Court can 
appoint Counsel to represent a Defendant is when that person is charged with a 
capital offense. I am sorry, but I will have to deny your request to appoint 
Counsel to defend you in the case.”52 

Upon granting certiorari, the Supreme Court allowed Petitioner to proceed in forma 
pauperis – appointing counsel to represent him. The question before the Court was 
“Should this Court’s holding in Betts v. Brady, 316 U.S. 455, be reconsidered?”53 

Notably, in the Gideon case, Justice Black formally acknowledges that to leave Betts 
v. Brady standing “would require us to reject Gideon’s claim that the Constitution 
guarantees him the assistance of counsel.”54 Upon this basis the Court sought to overrule 
the Betts case. In order to reach the preferred outcome, the Court needed to ‘erase’ Betts 
from the cannon of law, replacing it with a new decision that was more congruous with 
their preferences. However, ruling without justification would leave the justices 
vulnerable to attack, specifically, that they had actively engaged in the law making 
process, a duty entrusted to the legislature, not the judiciary. 

The Gideon Court evaluated whether the decision in Betts proved inconsistent with 
previous jurisprudence. To dismiss Betts would require the Court to substantiate a need 
to abandon it. Simply to assert that a case is wrong, without justification, would not 
safeguard this new decision from being overturned by later justices. Supporting its 
divergence, the Court asserted, “we but restore constitutional principles established to 
achieve a fair system of justice.”55 Though it appears that the Court is breaking with 
precedent, to buttress this position the Court claims that it is, in reality, restoring order 

    
 
 

   

   
 

   

   

 

   

       
 



   

 

   

   
 

   

   

 

   

   72 J.S. Hack    
 

and correcting a wrong. The majority opinion in Gideon, though wary that ruling in 
favour of the Petitioner would contravene the decision in Betts, nonetheless contends, 
“upon full reconsideration, we conclude that Betts v. Brady should be overruled.”56 This 
new case – Gideon v. Wainwright – comes to dismiss the previous case – Betts v. 
Brady.57 

In a further attempt to erode the foundation upon which the Betts case rested on, the 
decision in Gideon suggests that the Betts Court “has ample precedent for acknowledging 
that those guarantees of the Bill of Rights which are fundamental safeguards of liberty 
immune from federal abridgment are equally protected against state invasion by the Due 
Process Clause of the Fourteenth Amendment.”58 A series of cases all looking to 
undermine the decision in Betts are presented.  Powell v. Alabama,59 is cited as a case 
where the Court had previously upheld the right to counsel, as well as Grosjean v. 
American Press Co.,60 and Johnson v. Zerbst,61 which again affirmed: 

“[The assistance of counsel] is one of the safeguards of the Sixth Amendment 
necessary to insure fundamental human rights of life and liberty.... The Sixth 
Amendment stands as a constant admonition that, if the constitutional 
safeguards it provides be lost, justice will not ‘still be done’.”62 

Thus far, the Court has looked to dismiss the overruled case as being unsound in logic 
and mistakenly incongruous with a litany of cases63 establishing a pattern of 
jurisprudence that has recognised the Constitutional guarantee of representative counsel 
as incumbent upon the states; “[t]he Court in Betts v Brady departed from the sound 
wisdom upon which the Court’s holding in Powell v. Alabama rested.”64 Hoping to 
secure the binding nature of Gideon on subsequent justices, the decision appeals to a 
believed normative societal view, “the right of one charged with crime to counsel may 
not be deemed fundamental and essential to fair trials in some countries, but it is in 
ours.”65 The decision ends by noting, “twenty-two States, as friends of the Court, argue 
that Betts was ‘an anachronism when handed down,’ and that is should now be 
overruled.”66 In Gideon, all three tactics have been employed – dismissal of the overruled 
case, invocation of precedent to act as a bolster to the new position, and finally an appeal 
to greater societal norms. 

5 Lawrence v. Texas 

In 2003, the Supreme Court decided a case regarding the individual liberties  
of homosexuals to engage in consensual sexual activities. Two men, Petitioners  
John Geddes Lawrence and his partner Tyron Garner were engaging in personal sexual 
acts when a police officer entered, arrested both men and charged them with violating 
multiple sections of the Texas Penal Code, which states: “a person commits an offense if 
he engages in deviate sexual intercourse with another individual of the same sex.”67 The 
statutes continues to define deviate sexual intercourse as:  

“(A) any contact between any part of the genitals of one person and the 
mouth or anus of another person” 

“(B) the penetration of the genitals or the anus of another person with an 
object.”68 

The Petitioners challenged the constitutionality of this state statute, contending that it is a 
violation of the Equal Protection Clause69 as well as Art. I § 3a of the Texas State 
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Constitution. Both claim were rejected and petitioners were assessed a fine. This case 
was reviewed by the Court of Appeals for the Texas Fourteenth District. The majority 
opinion for the Court of Appeals affirmed the lower court’s decision, claiming that 
Bowers v. Hardwick70 was the controlling federal case. The Supreme Court among other 
questions of individual rights and the status of consenting adults was faced with deciding, 
“whether Bowers v. Hardwick, supra, should be overruled?”71 

The Bowers case, which was decided in 1986, upheld a Georgia state law that forbade 
all forms of sodomy, whether preformed by hetero- or homosexual individuals. Though 
the Georgia law looked to outlaw all actions of sodomy, the case in Bowers was brought 
by two consenting homosexual adults found engaging in anal-intercourse.72 

In Lawrence v. Texas, the justices were faced with deciding, “whether Bowers itself 
has continuing validity.”73 If Bowers were to be held as binding, then an entire class of 
citizens would be denied equal protection under the Fourteenth Amendment.74 Therefore, 
the central holding in Bowers could no longer be viewed as binding since, “its 
continuance as precedent demeans the lives of homosexual persons.”75 The controlling 
force of Bowers is criticised and subsequently erased, thus making room for new 
constitutional interpretations. 

Dismissing Bowers allows for the crafting of new precedent. After deciding that a 
continued adherence to the central ruling in the Bowers case would deny a whole 
segment of the population equal protection, it becomes necessary to legally substantiate 
the claim that individuals have a right to decide intimate matters for themselves. Though 
the Court does cite a myriad of cases that deal with “the broad statements of the 
substantive reach of liberty under the Due Process Clause,”76 two cases in particular are 
used as fodder for the decision in Lawrence. Planned Parenthood of Southeastern Pa. v. 
Casey77 reaffirmed for society “that our laws and traditions afford constitutional 
protection to personal decisions relating to marriage, procreation, family relationships, 
child rearing, and education.”78 The decision in Casey goes even further to assert “at the 
heart of liberty is the right to define one’s own concept of existence, of meaning, of the 
universe, and of the mystery of human life.”79 For the Court, homosexual individuals 
have the same right as heterosexual persons to enjoy these freedoms. Holding Bowers as 
binding would deny this right. 

The second case that led the Court to invalidate Bowers was Romer v. Evans.80 In this 
case it was decided that legislative action taken by the State of Colorado to deprive 
homosexuals protection under antidiscrimination laws was a violation of the Equal 
Protection Clause. Romer was important to establish that discrimination against 
homosexuals is not a legally defensible position, namely that there exists precedent 
indicating that homosexual persons are not to be excluded as a separate class of people. 
Invoking the precedents established in Casey and Romer, the decision in Lawrence is 
granted substantial footing on which to overturn Bowers. 

Much had changed in the USA since the decision in Bowers was announced. Public 
opinion regarding homosexual activities and lifestyles had become more tolerant, and as 
such there was a societal expectation that all individuals were guaranteed the rights to 
love and intimately be with those whom they choose. Recognising this shift in American 
life, Bowers could no longer be sustained as credible, “in the United States criticism of 
Bowers has been substantial and continuing, disapproving of its reasoning in all 
respects,...”81 At the time that Lawrence v. Texas was granted certiorari “the 25 States 
with laws prohibiting the relevant conduct referenced in the Bowers decision are reduced 
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now to 13, of which 4 enforce their laws only against homosexual conduct.”82 The 
decision in Lawrence was not only supported by the Courts’ understanding of Casey and 
Romer, but also by appealing to society’s belief in a right to liberty for all. Dismissing 
the Bowers case, relying on precedent, and appealing to a national sense of liberty, the 
Court successfully removed Bowers from the US cannon of jurisprudence and substituted 
a new decision. 

6 Citizens United 

Finally, this analysis will assess the right to free speech – a zealously defended concept 
in US law – in light of the principles necessary to effectively overturn established 
precedent. The Court has spilt much ink protecting individual rights to speak without fear 
of reprise by governmental censorship or aggressive action. In Citizens United v. 
F.E.C.,83 Citizens United, a non-profit corporation, sought to release a film entitled 
Hillary: The Movie, a 90 minute piece looking to persuade viewers not to vote for then 
Senator Clinton for president. It was Citizens United’s intent to make the movie available 
through video-on-demand within 30 days of the 2008 primary elections. To do so would 
violate a federal statute, which prohibits corporations and unions from using general 
funds to make direct contributions to candidates or independent expenditures that 
expressly advocate for the election or defeat of a candidate through any media form.84 
Under federal statute 2 U.S.C §441b, Citizens United would be subject to criminal and 
civil penalties. In 2007, the corporation sought injunctive relief from the Federal 
Elections Committee. This claim was denied by the District Court. The case was granted 
review by the Supreme Court, which sought to consider whether statutory limits placed 
on a corporations’ right to free speech is an infringement on First Amendment rights. 

The lower courts had dismissed Citizens United's claims, holding that two cases had 
since been decided, Austin v. Michigan Chamber of Commerce,85 and McConnell v. 
F.E.C,86 which held that political speech may be limited due to a speaker’s corporate 
identity.87 Upon review, the Supreme Court asserted, “it has been noted that ‘Austin was 
a significant departure from ancient First Amendment principles’” and further, “we agree 
with that conclusion and hold that stare decisis does not compel the continued acceptance 
of Austin.”88 Immediately, in the majority opinion, the Court looked to dismiss the 
controlling nature of Austin, preparing for a full overturning of established precedent.89 

Similar to Gideon, when viewed in the context of US jurisprudence, the decision in 
Austin deviated from what had been established precedent, “the Court has recognized that 
First Amendment protection extends to corporations.”90 The Court shrouds its decision in 
the language of corrective judicial review to ensure legitimacy and support for the action 
of overturning. By asserting that they are correcting a mistake, the justices maintain the 
guise that they are simply interpreting and not crafting the law. Until the decision in 
Austin, the Court had never restricted speech based on the corporate identity of the 
speaker.91 Austin is dismissed on grounds that it was a wrongly decided case and should 
no longer be considered binding, “our precedent is to be respected unless the most 
convincing of reasons demonstrated that adherence to it puts us on a course that is sure 
error.”92 Determining that Austin was a deviation from similar circumstances, the Court 
posits a ‘most convincing of reasons’ to reject the Austin case, and replace it with a 
decision that is both congruent with past decisions, and advances the preferential 
outcome of the majority. 
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To rule without steeping the new decision in recognisable precedent would more 

readily leave the decision open to question and possibly reversal by a later Court. The 
two cases that set the foundation for the ruling in Citizens United are Buckley v. Valeo,93 
and First National Bank of Boston v. Bellotti.94 Buckley contends that government may 
not place limitations on the amount of personal capital a candidate may invest in their 
own campaign. 

“A restriction on the amount of money a person or group can spend on political 
communication during a campaign necessarily reduces the quantity of 
expression by restricting the number of issues discussed, the depth of their 
exploration, and the size of the audience reached.”95 

This is important for establishing a foundation that money is a form of speech and an 
individual is free to spend their money to advance their message. In the Bellotti case, the 
Court ruled that a corporation has a First Amendment right to make contributions to 
political campaigns. Using the decision in Buckely to establish the notion that money is 
speech, the Court was able to hold in Bellotti, that if an individual may spend money to 
influence the political landscape, then a corporation should enjoy that same right. Austin, 
being viewed in light of Buckely, and by extension Bellotti, deviates from established 
precedent. 

After exhausting other means by which to decide the case,96 the Court determined 
that “there is no principled basis for doing this without rewriting Austin’s holding that the 
Government can restrict corporate independent expenditures for political speech.”97 This 
is substantiated by the invocation of precedent, highlighting that presently, the action of 
overturning, is being undertaken to rectify a mistake in judicial decision-making. 
Legitimacy is maintained by appealing to a sense of corrective obligation, as well as 
advancing the claim that the Court is not crafting law, but interpreting law in light of a 
litany of cases all pointing to protecting corporate speech. 

Lastly, to ensure acceptance of its decision by society, the Court crafts its majority 
opinion in a way to appeal to societal norms and accepted practices. The right to freely 
express oneself is a hallmark of US democracy; “speech is an essential mechanism of 
democracy, for it is the means to hold officials accountable to the people.”98 By 
recognising the visceral attachment Americans have to the First Amendment, the Court is 
able to legitimate the holding in Citizens United in the eyes of the general public as a 
means to curb governmental intrusion into personal rights: 

“The Government may not by these means deprive the public of the right and 
privilege to determine for itself what speech and speakers are worthy of 
consideration. The First Amendment protects speech and speaker, and the ideas 
that flow from each.99 

By appealing to a collective belief in the pseudo-sacrosanct nature of the First 
Amendment, the majority opinion capitalises on a societal norm that allows for the 
effective overturning of Austin.100 

7 Conclusions 

Judicial review, as conducted by the US Supreme Court, is not a monolithic process 
yielding uniform decisions. Cases are rendered that prove to be incongruous or 
unsustainable within the purview of the law. Precedent should not be taken lightly, 
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justices cannot choose to ignore the weight of an established case simply because they 
disagree with the holding, such an approach would turn the rule of law into the rule of 
personal predilection. Yet, neither is stare decisis an insurmountable obstacle, it “...is a 
principle of policy and not a mechanical formula of adherence to the latest decision.”101 
Through carefully crafted and well reasoned decisions, the Court can – and sometimes is 
required – rewrite US jurisprudence. 

Judges seek to maintain the guise that they are expounding and interpreting the law, 
yet this is a ruse. As individuals, judges approach their jobs with preconceived ideas and 
ideologies and these play a role in the decisions they make. Though, “ordinarily stare 
decisis is the rule,”102 cases are decided incorrectly and need to be reexamined. 
Overturning precedent necessitates that the new decision successfully remove the old 
case. The framework provided to view the process of overturning is a starting point for a 
systematised analysis of the overruling process of the Supreme Court. The justices’ use 
language to maintain the notion that they are legal interpreters since it is necessary for 
institutional legitimacy; “they must lie, or the fiction of legitimacy that we have so 
carefully constructed will come crashing down, bring with it the entire judicial system as 
we know it.”103 Choosing to overturn is not an easy process and the Court assumes an 
institutional risk when suggesting that it must deviate from established principles in order 
to best serve society. 

Though far from exhaustive, this study presents a qualitative approach to 
understanding the processes for overturning previous Supreme Court cases. By viewing 
cases through this tri-fold approach, a highly structured pattern emerges in judicial 
decision-making - when overturning precedent the Court defends itself against legitimacy 
attacks by 

1 explaining why the previous case is no longer applicable 

2 invokes precedent to substantiate the new decision 

3 appealing to a sense of societal norms so that public opinion will act as a buffer 
between the Court and its co-governmental partners. 

This structure should continue to be developed and be applied as a standard analysis 
method to overturned cases. Stare decisis and the adherence to precedent is linked to a 
perceived notion that that which is established is inextricable, yet, the fact that judicial 
review and the process of overturning exists proves the contrary. A nation that lack 
adaptability is a nation that will not persist. 
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